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Suite 5300, TD Bank Tower Toronto 
ON M5K lE6 
Tel: 416-362-1812  
 
Adam Goldenberg  
agoldenberg@mccarthy.ca  
 
Ljiljana Stanic  
lstanic@mccarthy.ca  
 
William Dandie  
wdandie@mccarthy.ca  
 
Bennett Jensen  
bjensen@egale.ca  
 
Counsel for the Party Intervener, 
Egale Canada, Alter Acadie 
Nouveau- Brunswick Inc., 
Chroma: Pride, Inclusion, Equality 
Inc. and Imprint Youth Association 
Inc. 

LAWSON CREAMER  
801 -133 Prince William Street Saint 
John NB E2L2B5  
 
Abigail J. Herrington 
Tel: 506-633-3737 
aherrington@lawsoncreamer.com  
 
CAMBRIDGE  
31 Nova Scotia Walk, Suite 307 
Elliot Lake ON P5A1Y9  
 
R. Douglas Elliott 
Tel: 705-578-5080 
delliott@cambridgellp.com 
  
Counsel for the Party Intervener, 
Equality New Brunswick and Wa- 
banaki Two-Spirit Alliance  

 

  

mailto:shutchison@stewartmckelvey.com
mailto:cbennett@stewartmckelvey.com
mailto:lgreenough@stewartmckelvey.com
mailto:hkheir@charteradvocates.ca
mailto:agoldenberg@mccarthy.ca
mailto:lstanic@mccarthy.ca
mailto:wdandie@mccarthy.ca
mailto:bjensen@egale.ca
mailto:aherrington@lawsoncreamer.com
mailto:delliott@cambridgellp.com


 

 

 

 

TABLE OF CONTENTS 

PART I – OVERVIEW .......................................................................................... 4 

PART II – FACTS ................................................................................................. 4 

PART III – ISSUES .............................................................................................. 5 

PART IV – LAW & ARGUMENT .......................................................................... 5 

A. Bifurcation is not available for judicial review applications...................... 5 

B. The test for bifurcation is not met ............................................................ 8 

C. The rights of transgender and gender diverse students require speedy 
justice .............................................................................................................11 

PART V – RELIEF SOUGHT .............................................................................13 

PART VI – LIST OF AUTHORITIES ..................................................................14 

Schedule A: Statutes, regulations, case law, and secondary sources cited 14 

Schedule B: Excerpts of Statutes and Rules.................................................15 

Education Act, SNB 1997, c E-1.12 ...........................................................15 

Human Rights Act, RSNB 2011, c 171 ......................................................16 

Rules of Court, NB Reg 82-73 ...................................................................17 

Schedule C: Authorities not available electronically at no cost .....................19 

The Canadian Civil Liberties Association v The Province of New 
Brunswick, as Represented by the Minister of Education and Early 
Childhood Development, 2023 NBKB 234 ................................................20 

 

  



 

 

 

 4 

PART I – OVERVIEW 

1. The Respondent’s request for bifurcation is without precedent and 

unsupported by the Rules. Even if bifurcation of a judicial review application 

was possible, the Respondent does not meet the applicable test for bifurcation.  

2. There is substantial overlap between the administrative and 

constitutional issues raised by this application, both factually and legally. In this 

context, bifurcation will not make the hearing of this application more efficient. 

3. Granting bifurcation will serve only to cause further delay that is 

antithetical to the “speedy process” intended for judicial review of government 

decisions. Such delay risks further harming vulnerable transgender and gender 

diverse students whose rights have been infringed. 

PART II – FACTS 

4. On June 8, 2023, the Minister of Education and Early Childhood 

Development (“Minister”) decided to change the chosen name and chosen 

pronoun provisions (the “self-identification provisions”) in a provincial 

sexual orientation and gender identity policy (“Policy 713”). He exercised his 

delegated authority under paragraph 6(b.2) of the Education Act, SNB 1997, c 

E-1.12 to effect these changes. On August 23, 2023, the Minister made further 

changes to the chosen name and chosen pronoun provisions in Policy 713. 

5. On September 6, 2023, the Applicant, the Canadian Civil Liberties 

Association (“CCLA”), commenced this application for judicial review of the 

Minister’s June 8, 2023 and August 23, 2023 decisions (the “Application”). 

6. The Application alleges the following grounds:  

a. the process leading to the changes to the self-identification 

provisions in Policy 713 was procedurally unfair; 

b. the decisions were unreasonable and ultra vires the Minister; 

c. the Minister failed to exercise his discretion in accordance with 

the Charter; and 

d. the revised Policy 713 is contrary to sections 2(b), 7, and 15(1) 

of the Charter.  

7. The Application seeks an order in the nature of certiorari, quashing the 

changes to the self-identification provisions and remitting the matter to the 

Minister for redetermination, as well as declaratory relief related to the 
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Education Act, the Human Rights Act, and the Canadian Charter of Rights and 

Freedoms. 

8. Six months after the Application was started and three months after the 

Applicant was granted public interest standing, the Respondent filed a motion 

to bifurcate this Application. The Respondent asks that the “Administrative 

Issues” and the “Charter Issues” in the Application be severed and heard 

separately.1 

PART III – ISSUES 

9. The issue to be determined by this Honourable Court on this motion is 

whether the CCLA’s application for judicial review should be bifurcated. 

PART IV – LAW & ARGUMENT 

A. Bifurcation is not available for judicial review applications 

10. The Respondent’s motion pleads no Rule and cites no precedent that 

supports bifurcation of a judicial review application. Bifurcation will cause 

further delay that is the antithesis of the speedy process at the heart of judicial 

review. 

11. The New Brunswick Rules of Court do not authorize bifurcation of 

applications. Rule 47.03 authorizes only the severability of an action.2 Rule 

38.09(b) provides that a court may convert an application to an action and 

direct that the application or a particular issue proceed to trial.3  

12. The Respondent’s brief cites no case law where a court has ordered 

bifurcation of a judicial review application, and there appears to be no reported 

decision in Canada where such relief was granted. 

13. In Barlow v Canada, the federal Minister of Fisheries and Oceans 

moved to bifurcate a judicial review application that raised factual and 

constitutional issues. The Federal Court found that there was nothing in its 

rules that would permit this request.4 The Court rejected the request, stating: 

With all due respect to the respondent, I am unable to see why it is 
necessary to bifurcate the two issues before the hearing of the 

 
1 Respondent’s Notice of Motion, Grounds to be argued, para 1 
2 Rules of Court, NB Reg 82-73, Rule 47.01 
3 Rule 38.09 
4 Barlow v Canada, 2000 CanLII 15057 at para 68 (FC) [Barlow] 

https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en#se:47_03
https://laws.gnb.ca/en/document/cr/Rule-38?langCont=en#se:38_09
https://canlii.ca/t/44vz#par68
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application. Judicial review is intended to be a speedy remedy and to 
separate issues can only delay the proceedings.5 [emphasis added] 
 

14. Both the Supreme Court of Canada and the Court of Appeal have 

recognized that judicial review is intended to be a “speedy process” that is 

designed to quickly confront invalid government decisions.6 The more stringent 

time frame for bringing a judicial review application is indicative of this speed.7 

15. The Respondent relies on two decisions—Taseko Mines Ltd v Canada 

(Environment) and Chamberlain v School District No 36—for the proposition 

that pursuant to the principle of judicial restraint “Courts should not delve into 

Charter issues unless doing so is specifically necessary in order to resolve a 

dispute”.  It is on that basis that the Respondent argues bifurcation should be 

granted.8  

16. The Applicant submits neither the principle of judicial restraint nor these 

cases provide support for the relief the Respondent seeks.   

17. Neither Taseko nor Chamberlain are bifurcation cases. Neither decision 

mentions “bifurcation” at any point.9 In both cases, the lower courts heard the 

administrative law and constitutional law issues together. Both decisions are 

examples of administrative and constitutional law issues not being bifurcated 

and instead being heard together at the same time and on the same evidence. 

18. In Taseko, the constitutional challenge was based on division of powers 

grounds not the Charter. The applications judge found that the decision under 

review was made pursuant to a different statutory provision than was 

constitutionally challenged. Therefore, the Court concluded, “the factual matrix 

of this case does not lend itself to a robust analysis of the constitutionality of 

these provisions.”10 

19. Taseko does not stand for the proposition that a judicial review that 

engages the Charter ought to be bifurcated.   

 
5 Barlow at para 69 
6 Canada (Attorney General) v TeleZone Inc, 2010 SCC 62 at para 26; Mourant 
v Town of Sackville, 2014 NBCA 56 at para 23 [Mourant] 
7 Mourant at paras 27-29  
8 Respondent’s Brief, paras 29-31 
9  Taseko Mines Limited v Canada (Environment), 2019 FCA 320 [Taseko]; 
Chamberlain v Surrey School District No 36, 2002 SCC 86 [Chamberlain] 
10 Taseko Mines Limited v Canada (Environment), 2017 FC 1100 at para 139 

https://canlii.ca/t/44vz#par69
https://canlii.ca/t/2f3vt#par26
https://canlii.ca/t/g8vgb#par23
https://canlii.ca/t/g8vgb#par27
https://canlii.ca/t/g8vgb#par29
https://canlii.ca/t/j46rr
https://canlii.ca/t/1g2w5
https://canlii.ca/t/hp4jc#par139
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20. Chamberlain involved a school board resolution prohibiting three books 

that depicted same sex parents.  A judicial review was commenced, seeking 

an order quashing the resolution on the basis that it infringed the School Act, 

RSBS 1996, c. 412 and the Charter.  The applications judge observed that 

evidence related to the Charter can be central to understanding related 

administrative law claims: 

In cases concerning the constitutional validity of state action or cases 
under the Canadian Charter of Rights and Freedoms … a broad scope of 
evidence should be considered to elucidate the legislative framework, the 
factual context and purpose of the impugned provision, the ill the Act was 
intended to remedy, the institutional framework within which the provision 
will operate and the effect of the provision.11 
 

21. The applications judge then relied on this Charter evidence and 

submissions to make findings about the meaning of an impugned provision of 

the School Act at issue in that case.12 Chamberlain shows that administrative 

and constitutional issues can be interwoven to such an extent that evidence 

and submissions related to the latter are crucial for the former. 

22. While Taseko and Chamberlain do not support the Respondent’s 

bifurcation request, they may support the proposition that an applications 

judge, hearing the merits of an application, has discretion based on the judicial 

policy of restraint not to address constitutional issues where the case can be 

decided on non-constitutional grounds.  

23. However, that is not the same thing as bifurcation. And, more recently, 

the Supreme Court of Canada observed in reference to judicial restraint that: 

“[T]hese judicial policy considerations are not always determinative.”13 As such, 

the Respondent’s submissions are premature and may properly be addressed 

at the merits hearing. 

  

 
11 Chamberlain v School District #36 (Surrey), 1998 CanLII 6723 at para 19 (BC 
SC) 
12 Chamberlain v School District #36 (Surrey), 1998 CanLII 6723 at paras 81-83 
(BC SC) 
13 Canadian Council for Refugees v Canada (Citizenship and Immigration), 2023 
SCC 17 at para 181 

https://canlii.ca/t/1f7sd#par19
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii6723/1998canlii6723.html#par81
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii6723/1998canlii6723.html#par83
https://canlii.ca/t/jxp04#par181
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B. The test for bifurcation is not met 

24. Even if bifurcation was available for an application, the test for 

bifurcation is not met.  

25. Bifurcation of an action is only granted where it is “just and 

convenient.”14  

26. In Cochrane v Steeves, Justice Dysart summarized the principles 

established in Shanks:15  

26  The leading decision with respect to severance of issues in New 

Brunswick is Shanks v. Shay, 2015 NBCA 2 (CanLII), a decision written 

by Justice Larlee. In that decision, our Court of Appeal clarified a number 

of issues pertaining to this form of relief, including: 

• The determination to sever is a matter of judicial discretion; 

• A liberal approach should be adopted by the courts in respect 

of severance motions and should not be too strictly limited; 

• The test to be applied is whether severance of the issues is 

"just and convenient"; 

• There need not be exceptional or special circumstances in 

order to bifurcate the issues; 

• The test does not involve the rigid application of an 

enumerated list of criteria which the judge must weigh; and 

• From an access to justice perspective, the courts should 

interpret the Rules of Court in a manner which favours the 

resolution of the issues in the most efficient, expedient and 

least onerous manner possible. 

[see paragraphs 14 through 23] 
 

27. Justice Dysart went on to note that while there is not a specific list of 

criteria to consider, the following are considerations the court may consider in 

determining whether it is “just and convenient” to bifurcate a proceeding:   

(a)  there are valid and compassionate reasons warranting separate 

trials; 

(b)  no adverse party will be harassed or inconvenienced by a series 

of trials; 

(c)  separate trials will probably put an end to the action; 

 
14 Shanks v Shay, 2015 NBCA 2 at para 23 
15 Cochrane v Steeves, 2020 NBQB 116 at para 26 [Cochrane] 

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5G83-FMG1-JJK6-S0MP-00000-00&context=1505209
https://canlii.ca/t/gfxxf#par23
https://canlii.ca/t/j8f6q#par26
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(d)  severance of the issues will ensure a real saving of resources 

and is not likely to increase the time required for the disposition 

of all the issues; 

(e)   severance of the issues will simplify the matters to be disposed 

of; 

… 

(g)  the issues to be tried are simple; 

(h)  the issues to be tried separately are not interwoven; 

(i)   the credibility of witnesses who could be called to testify at the 

various trials is not in issue; 

(j)   if the order is requested by a plaintiff, the defendant does not 

object.16 

 
28. The Respondent relies heavily on the resources and simplification 

factors (d + e) as well as the possibility that if the Court allows the 

administrative law grounds for review, a hearing on the Charter grounds will be 

unnecessary (c).17  

29. However, the Applicant submits that, on proper application of 

administrative and Charter principles, there is considerable overlap in both the 

law and the evidence between the two issues and it is not “just and 

convenient” to bifurcate. Otherwise, the Court risks hearing the same evidence 

and making the same or similar decisions twice.   

30. There is considerable overlap in both the evidence required, and the 

findings the Court must make, between what the Respondent defines as the 

“administrative law” and “Charter” issues. The Supreme Court of Canada has 

provided repeated instruction on the various and interwoven functions of the 

Charter in administrative law analysis.  Put simply, similar evidence, and 

similar findings, will be required at both stages.   

31. Charter values are integral to interpreting the enabling provisions of 

administrative decision-makers, including in the context of school-related 

legislation, policies, and decisions.18  

 
16 Cochrane, at para 21 
17 Respondent’s Notice of Motion, para 7 
18 See Chamberlain v School District #36 (Surrey), 1998 CanLII 6723 at paras 
81-83 (BC SC) aff’d in Chamberlain at para 58; See also Commission scolaire 

https://canlii.ca/t/frs5d#par21
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii6723/1998canlii6723.html#par81
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii6723/1998canlii6723.html#par83
https://canlii.ca/t/1g2w5#par58
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32. The interpretation and application of “health and well-being of pupils” in 

s. 6(b.2)(ii) of the Education Act—the enabling provision in the statute that 

authorized the decision—will involve evidence about how transgender and 

gender diverse students are impacted by misgendering or deadnaming.  

33. This impact is also relevant to the analysis of inclusion in s. 1.1 purpose 

provision of the Education Act19 and to an “adverse effects” analysis under the 

prohibition against discrimination in services in s. 6 Human Rights Act.20 

34. Finally, it is well-established that the Charter informs an administrative 

law analysis of whether exercises of discretion were reasonable, including 

decisions made by provincial Ministers of Education. In Commission scolaire, a 

case concerning policy-related decisions by a provincial Minister of Education, 

a unanimous Supreme Court of Canada held: 

An administrative decision maker must consider the relevant values 
embodied in the Charter, which act as constraints on the exercise of the 
powers delegated to the decision maker. I refer in this regard to the 
considerations identified by this Court in Vavilov: ‘. . . a decision, to be 
reasonable, must be justified in relation to the constellation of law and 
facts that are relevant to the decision . . .’. In practice, it will often be 
evident that a value must be considered, whether because of the nature 
of the governing statutory scheme, because the parties raised the value 
before the administrative decision maker, or because of the link between 
the value and the matter under consideration. For example, it is obvious 
that the development of policies and the making of decisions that are 
likely to have an impact on a minority language educational environment 
require consideration of the values underlying s. 23 of the Charter. A 
decision cannot be unreasonable because the decision maker failed to 
consider a Charter value that was not relevant for the purposes of its 
decision. However, if the decision maker takes a relevant value into 
account in its decision while opting to prioritize another objective, it must 
be concluded that the decision engages the Charter.21 [emphasis added; 
citations omitted] 
 

35. If a Minister of Education developing policies that impact a minority 

group must consider Charter values, as the Supreme Court of Canada makes 

clear, it follows that the Charter cannot be separated from the administrative 

law analysis where Charter values related to that minority group are engaged. 

 
francophone des Territoires du Nord-Ouest v. Northwest Territories (Education, 
Culture and Employment), 2023 SCC 31 at paras 76-77 [Commission scolaire] 
19 Education Act, s 1.1 
20 Human Rights Act, s 6 
21 Commission scolaire at para 66 

https://canlii.ca/t/k1kct#par76
https://canlii.ca/t/k1kct#par77
https://laws.gnb.ca/en/document/cs/E-1.12?langCont=en#se:1_1
https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=en#se:6-ss:1
https://canlii.ca/t/k1kct#par66
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36. In addition, the Respondent’s motion does not address the procedural 

fairness grounds of review in the Application other than to object to these 

grounds because “no relief is sought in relation to that allegation.”22 The 

Application expressly requests an order in the nature of certiorari and 

redetermination, which are the standard remedies for procedural fairness 

violations.23 

37. The duty of fairness turns on the rights, privileges, and interests of 

students impacted by the decision.24 As such, evidence and submissions 

related to those rights will also be needed to resolve the procedural fairness 

allegations, particularly evidence that establishes the importance of the 

decision to transgender and gender diverse students. 

38. For these reasons, evidence and submissions related to the Charter will 

be applicable for the “administrative issues” that the Respondent seeks to 

bifurcate, precisely because the issues are interwoven.  

39. If bifurcation is granted, the CCLA will be required to adduce evidence 

related to the Charter at both hearings. This will not save resources or simplify 

the matter. Instead, bifurcation will result in inefficiency and inconvenience. 

 

C. The rights of transgender and gender diverse students require 
speedy justice 

40. Beyond the competing claims of efficiency advanced by the parties, it is 

important not to lose sight of the transgender and gender diverse students who 

were negatively impacted and harmed by the decisions under review, including 

the Minister’s decision to treat those students differently because of their 

gender identity and expression. It would not be “just and convenient” to delay 

adjudication of rights claims advanced on behalf of these students. 

41. As the Supreme Court of Canada has recognized, transgender people 

are a uniquely vulnerable group who are often subject to discrimination in 

Canadian society: 

[T]ransgender people occupy a unique position of disadvantage in our 
society, given the long history in psychiatry ‘of conflating [transgender 

 
22 Respondent’s Brief, para 11, footnote 1  
23 Notice of Application, Orders, para c 
24 Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, 
at para 20-28 

https://canlii.ca/t/1fqlk#par20
https://canlii.ca/t/1fqlk#par28
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and other 2SLGBTQ+] identities with mental illness’ and even resorting 
to harmful ‘conversion therapy’ to ‘resolve’ gender dysphoria, and 
‘recondition’ the individual to reduce ‘cross-gender behavior’. … 
‘[T]ransgender people often find their very existence the subject of public 
debate and condemnation’. … Transgender people have faced 
discrimination in many facets of Canadian society. Statistics Canada has 
concluded that they are at increased risk of violence, and report higher 
rates of poor mental health, suicidal ideation, and substance abuse as a 
means to cope with abuse or violence they have experienced. Studies 
have concluded that they are disadvantaged relative to the general public 
in housing, employment, and healthcare ….25 [citations omitted] 
 

42. In granting CCLA public interest standing, the Honourable Justice 

Dysart observed: “Surely, gender identity is among the most ‘intimate and 

private’ matters for anyone to deal with, especially children under the age of 

16.”26 

43. The Respondent argues the matter should be bifurcated because the 

second stage may not be needed. However, the corollary of that is what 

highlights the problem with the Respondent’s position: if the Application is not 

allowed at the first stage, and a second hearing is required, the delay that 

would ensue in bringing this matter to a final hearing is not an acceptable 

outcome, particularly where the same evidence will have already been before 

the Court at the first stage. That cannot be said to be a good use of judicial 

resources, and delay to a final hearing is not in the interests of the students 

impacted and harmed by the decisions under review.   

44. In these circumstances, particularly where the Application alleges 

violations of the right to a safe and positive learning environment, the 

prohibition against discrimination in the provision of education, and the 

constitutional protections of free expression, security of the person, and 

equality, it is important to move the matter forward without delay. Indeed, 

speedy justice is at the heart of judicial review applications raising these types 

of allegations. 

45. It would not be just to foster further delay in this case by granting the 

Minister’s request for bifurcation. 

 
25 Hansman v Neufeld, 2023 SCC 14 at para 85-86 
26 The Canadian Civil Liberties Association v The Province of New Brunswick, 
as Represented by the Minister of Education and Early Childhood 
Development, 2023 NBKB 234 at para 31 
 

https://canlii.ca/t/jx8k0#par85
https://canlii.ca/t/jx8k0#par86
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PART V – RELIEF SOUGHT 

46. CCLA respectfully requests the following relief: 

a. The Respondent’s motion for bifurcation be denied; 

b. No costs be awarded for or against any party regardless of the 

outcome of this motion; and 

c. Such further and other relief as this Honourable Court deems 

just and reasonable. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

Dated May 9, 2024  

 Sheree Conlon KC 
  

 
 

 Benjamin Perryman 
 

 Counsel for the Applicant, CCLA 
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https://laws.gnb.ca/en/document/cr/Rule-38?langCont=en#se:38_09
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en#se:47_03
https://canlii.ca/t/1fqlk
https://canlii.ca/t/1fqlk
https://canlii.ca/t/44vz
https://canlii.ca/t/2f3vt
https://canlii.ca/t/jxp04
https://canlii.ca/t/1g2w5
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii6723/1998canlii6723.html
https://canlii.ca/t/j8f6q
https://canlii.ca/t/k1kct
https://canlii.ca/t/jx8k0
https://canlii.ca/t/frs5d
https://canlii.ca/t/g8vgb
https://canlii.ca/t/gfxxf
https://canlii.ca/t/j46rr
https://canlii.ca/t/hp4jc
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Schedule B: Excerpts of Statutes and Rules 

Education Act, SNB 1997, c E-1.12 

Purpose 
 
1.1The purpose of this Act is to 
recognize 
 
(a) that the school system is founded 
on the principles of free public 
education, linguistic duality and the 
inclusion of all pupils, and 
 
(b) the importance of the cultures 
and languages of the Mi’kmaq and 
Wolastoqey peoples. 
 

Objet 
 
1.1 La présente loi a pour objet de 
reconnaître ce qui suit : 
 
a) les principes fondamentaux du 
système scolaire, soit la gratuité de 
l’instruction publique, la dualité 
linguistique et l’inclusion de tous les 
élèves; 
 
b) l’importance des cultures et des 
langues des peuples mi’kmaq et 
wolastoqey. 
 

Powers and duties of the Minister 
 
6 The Minister 
 
(a) shall establish educational goals 
and standards and service goals and 
standards for public education in 
each of the education sectors 
established under subsection 4(1), 
 
 
(a.1) shall, for each of the education 
sectors established under 
subsection 4(1), provide a provincial 
education plan, 
 
(b) may prescribe or approve 
 
(i) instructional organization, 
programs, services and courses, and 
evaluation procedures for such 
instructional organization, programs, 
services and courses, 
(ii) pilot, experimental and summer 
programs, services and courses, and 
(iii) instructional and other materials 
and equipment for use in the delivery 
of any program, service, course or 
evaluation procedure under this Act, 
 
(b.1) may conduct tests and 
examinations in any grade or level, 

Devoirs et pouvoirs du ministre 
 
6 Le minister 
 
a) doit établir des objectifs et des 
normes en matière d’éducation et en 
matière de prestation de services 
applicables à la prestation de 
l’instruction publique dans chacun 
des secteurs d’éducation établis au 
paragraphe 4(1), 
 
a.1) doit, pour chacun des secteurs 
d’éducation établis en vertu du 
paragraphe 4(1), dresser un plan 
d’éducation provincial, 
 
b) peut prescrire ou approuver 
 
(i) l’organisation de l’enseignement, 
les programmes, les services et les 
cours, ainsi que les méthodes 
d’évaluation de l’organisation 
scolaire, des programmes, des 
services et des cours, 
(ii) les programmes, les services et 
les cours pilotes, expérimentaux et 
d’été, et 
(iii) le matériel pédagogique et autre 
matériel et équipement nécessaires 
à la prestation de tout programme, 
service, cours ou méthodes 

https://laws.gnb.ca/en/document/cs/E-1.12?langCont=en
https://laws.gnb.ca/en/document/cs/E-1.12?langCont=fr
https://laws.gnb.ca/en/document/cs/E-1.12?langCont=en
https://laws.gnb.ca/en/document/cs/E-1.12?langCont=fr
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(b.2) may establish, within the scope 
of this Act, provincial policies and 
guidelines related to  
(i) public education, 
(ii) the health and well-being of 
pupils and school personnel, 
(iii) the transportation of pupils,  
(iv) school infrastructure, and 
(v) investigations with respect to 
allegations of serious professional 
misconduct, and 
 
(c) may approve or recommend 
books and other learning resources 
for school libraries. 
 

d’évaluation en vertu de la présente 
loi, 
 
b.1) peut, à tous les niveaux 
scolaires, faire passer des 
évaluations et des examens, 
 
b.2) peut, dans le cadre de la 
présente loi, établir des politiques et 
des lignes directives provinciales 
relatives 
(i) à l’instruction publique,  
(ii) à la santé et au bien-être des 
élèves et du personnel scolaire, 
(iii) au transport des élèves, 
(iv) aux infrastructures scolaires, et 
(v) aux enquêtes portant sur des 
allégations d’inconduite 
professionnelle grave, et 
 
c) peut approuver et recommander 
des manuels et autres ressources 
éducatives pour les bibliothèques 
scolaires. 
 

 
Human Rights Act, RSNB 2011, c 171 

Prohibited grounds of 
discrimination 
 
2.1 For the purposes of this Act, the 
prohibited grounds of discrimination 
are  
 
… 
 
(m) sexual orientation, 
(n) gender identity or expression, 
 
… 
 

Motifs de distinction illicite 
 
2.1 Pour l’application de la présente 
loi, les motifs de distinction illicite 
sont ceux qui sont fondés sur : 
 
… 
  
m) l’orientation sexuelle; 
n) l’identité ou l’expression de genre; 
 
… 

This Act binds the Crown in right 
of the Province 
 
3 This Act binds the Crown in right of 
the Province. 
 

Obligation de la Couronne du chef 
de la province 
 
3 La présente loi lie la Couronne du 
chef de la province. 

Discrimination in accommodation 
and services 
 

Discrimination en matière 
d’hébergement et de services 
 

https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=en
https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=fr
https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=en
https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=fr
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6(1) No person, directly or indirectly, 
alone or with another, by himself, 
herself or itself or by the interposition 
of another, shall, based on a 
prohibited ground of discrimination, 
 
(a) deny to any person or class of 
persons any accommodation, 
services or facilities available to the 
public, or 
 
(b) discriminate against any person 
or class of persons with respect to 
any accommodation, services or 
facilities available to the public. 
 

6(1) Il est interdit à toute personne, 
directement ou indirectement, seule 
ou avec une autre personne, 
personnellement ou par 
l’intermédiaire d’une autre personne, 
pour un motif de distinction illicite : 
 
a) de refuser à une personne ou à 
une catégorie de personnes 
l’hébergement, les services et les 
installations à la disposition du 
public; 
 
b) de faire preuve de discrimination 
envers une personne ou une 
catégorie de personnes quant 
à  l’hébergement, aux services et 
aux installations à la disposition du 
public. 
 

 
Rules of Court, NB Reg 82-73 

38.09 Disposition of Application 
 
On the hearing of an application, the 
court may 
 
(a) allow or dismiss the application or 
adjourn the hearing, with or without 
terms, or 
 
(b) where it is satisfied that there is a 
substantial dispute of fact, direct that 
the application proceed to trial or 
direct the trial of a particular issue or 
issues and, in either case, give such 
directions and impose such terms as 
may be just, subject to which the 
proceeding shall thereafter be 
treated as an action. 
 

38.09 Décision 
 
À l’audition d’une requête, la cour 
peut 
 
a) accorder celle-ci, la rejeter ou 
ajourner l’audience avec ou sans 
conditions ou, 
 
b) si elle constate qu’il y a une 
contestation importante des faits, 
prescrire l’instruction de la requête 
ou l’instruction d’une ou de plusieurs 
questions soulevées et, dans l’un ou 
l’autre cas, donner les directives et 
imposer les conditions qu’elle estime 
justes, après quoi l’instance sera 
conduite comme une action. 
 

47.03 Severability of Trials 
 
(1) Either before or after an action is 
set down for trial, the court may 
order that different issues be tried at 
different times and may give 
directions with respect to the conduct 
of such trials. 
 

47.03 Procès séparés 
 
(1) En tout temps avant ou après la 
mise au rôle d’une action, la cour 
peut ordonner que diverses 
questions en litige soient instruites 
séparément et donner des 
instructions quant à la conduite des 
procès. 

https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=en
https://laws.gnb.ca/en/document/cs/2011,%20c.171?langCont=fr
https://laws.gnb.ca/en/document/cr/Rule-38?langCont=en
https://laws.gnb.ca/en/document/cr/Rule-38?langCont=fr
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=fr
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=fr
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(2) Where an order is made that a 
preliminary issue be tried, a party 
may set it down for trial. 
 
(3) Where liability is established 
before damages are assessed, the 
court may direct advance payments 
of special damages and, for the 
purpose of giving such directions, 
may receive such preliminary 
evidence as it considers necessary. 
 

 
(2) Lorsque la cour ordonne qu’une 
question préjudicielle soit jugée, une 
partie peut mettre cette question au 
rôle. 
 
(3) Lorsque la responsabilité est 
établie avant l’évaluation des 
dommages-intérêts, la cour peut 
prescrire le paiement par anticipation 
de dommages-intérêts spéciaux et, à 
cette fin, recevoir les preuves 
préliminaires qu’elle estime 
nécessaires. 
 

 
  

https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=en
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=fr
https://laws.gnb.ca/en/document/cr/Rule-47?langCont=fr
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Schedule C: Authorities not available electronically at no cost 
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The Canadian Civil Liberties Association v The Province of New 
Brunswick, as Represented by the Minister of Education and Early 
Childhood Development, 2023 NBKB 234 
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